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Friday, 5 June 2026 

IN THE FAIR WORK COMMISSION 
 
MATTER MS 2026/1 
 
ROAD TRANSPORT CONTRACTUAL CHAIN ORDER REVIEW 
 
INTERESTED PARTY: CIVIL CONTRACTORS FEDERATION NEW SOUTH WALES (CCF NSW) 
 
 

CCF NSW OUTLINE OF SUBMISSIONS REGARDING PROPOSED REVISIONS TO CLAUSE 4.6(B) 

A. OVERVIEW 

 

1. CCF NSW refers to the submission by the NSW Government agency Transport for NSW 

(TfNSW) dated 4 June 2026 (the “TfNSW Submission”).  

 

2. The TfNSW Submission appears to have been sent to the Fair Work Commission late on 4 

June 2026, which CCF NSW notes was the deadline date for submissions. 

 

3. We understand that this is the first time TfNSW has made a submission to the Fair Work 

Commission regarding the Road Transport Contractual Chain Order dated 20 April 2026 

(RTTCO), including any amendments to same. 

 

4. CCF NSW seeks leave to make this submission dated 5 June 2026 out of time, on the basis 

of fairness in responding to the TfNSW Submission made late on 4 June 2026. 

 

B. OVERVIEW 

 

5. CCF NSW refers to the TfNSW submission at “A. 2. (b)”, both in relation to TfNSW’s 

Alternative 1 and Alternative 2, which contains TfNSW’s comments on the amendment 

proposed to clause 4.6(b) of the RTTCO: 

 

a. [TfNSW Submission Alternative 1] adjustment of the rate in accordance with the 

application of a 'rise and fall' formula, cost model or cost benchmark in an applicable 

collective agreement or contract to account for or address recovery of the increased 

cost of fuel so long as the adjustment is paid not less than monthly. 

 

b. [TfNSW Submission Alternative 2] adjustment of the rate in accordance with the 

application of a 'rise and fall' formula, cost model or cost benchmark in an applicable 

collective agreement or contract to account for or address recovery of the increased 
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cost of fuel so long as the adjustment is implemented each fortnight or twice per 

calendar month and paid not less than monthly. 

 

6. CCF NSW seeks to make the Fair Work Commission aware that TfNSW contracts for civil 

construction, including for Design & Construct (D&C) projects, and Construct Only (CO) 

projects, already contain a sector-specific term of art known as ‘rise and fall’, which are 

types of TfNSW provisions that bind civil contractors to TfNSW contracts in a unique, 

specifically understood, and pre-existing manner (i.e. unique, specific, and pre-existing to 

the RTCCO). 

 

7. As a consequence, the references to ‘rise and fall’ provisions in the TfNSW Submission 

appear not in reference to the ordinary language meaning of ‘rise and fall’ intended by 

the Fair Work Commission at RTCCO clauses 4.6 (a) and (b), but instead appear to be in 

reference to the unique, specific and pre-existing type of TfNSW ‘rise and fall’ provisions 

(TfNSW rise and fall provisions).  

 

8. TfNSW rise and fall provisions in TfNSW contracts have extremely high thresholds for 

activation triggered by predetermined cost adjustment formulas that include labour 

costs, payroll tax rates etc, and quarterly indexed cost increases of the Producer Price 

Index (PPI) via the Australian Bureau of Statistics (ABS). To quote the ABS: “The quarterly 

PPI measures the change in prices of goods and services in Australia as they leave or 

enter the production process”.1 

 

9. TfNSW rise and fall provisions in existing TfNSW template contracts do not correspond to 

the ordinary language meaning intended by the Fair Work Commission in the Road 

Transport Contractual Chain Order – Fuel Cost Recovery – 2026 clauses 4.6 (a) and (b). 

 

10. At minimum, and with respect, the operation of TfNSW rise and fall provisions in TfNSW 

contract templates directly conflict with the fundamental intent and operation of RTCCO 

at clauses 4 and clause 5.3. 

 

C. SUBMISSIONS 

 

11. CCF NSW submits that TfNSW should not inadvertently receive Fair Work Commission 

approval for the unique, specific, and pre-existing TfNSW rise and fall provisions in all 

TfNSW type contracts for civil construction, both current and future.  

 

12. CCF NSW submits that TfNSW should be bound by the Fair Work Commission RTCCO in 

the ordinary language meaning of ‘rise and fall’ intended by the Fair Work Commission 

for all persons and entities subject to the scope of the RTCCO. As such, any contractual or 

legal mechanism created by TfNSW for the purposes of implementing the RTCCO must be 

separate to any TfNSW contract or legal mechanism however described, and must 

operate to override any TfNSW type of contract or legal mechanism that would frustrate 

the clear plain language intent and operation of the Fair Work Commission’s RTCCO. 

 

 
1 Australian Bureau of Statistics, Producer Price Indexes, Australia: Methodology – Scope 

<https://www.abs.gov.au/statistics/economy/price-indexes-and-inflation/producer-price-indexes-
australia/latest-release#methodology> last accessed 5 June 2026. 
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13. CCF NSW supports a mechanism that ensures cost recovery is shared fairly and 

equitably throughout the contractual chain. The existence of TfNSW rise and fall clauses 

should not be treated as evidence that parties are receiving the fuel cost recovery 

contemplated by the RTCCO. 

 

 

Yours sincerely, 

 

 

Kylie Yates      Nicholas Proud 
CEO       CEO 
CCF NSW      CCF National 
 
 


